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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary sicill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Strawberry Orange Smash Smoothie (http://allrecipes.com) in view of Dulebohn et al 
(US 2005/0074535). Glassberg et al (US 7141255), and Powrie et al (US 6383546). 

Strawberry Orange Smash Smoothie (http://allrecipes.com) is a conventional 
recipe for a smoothie comprising fruit, juice, a dairy component (i.e. yogurt), sucralose 
(i.e. Splenda®), vanilla, ice, where water is contained in the juice and ice (see 
document). It is noted that the reviews (included) for this recipe date back to January 
'04 and a copyright of 2002. 

The claims differ as to the specific amounts and the use of a stabilizer and a 
coloring. 

Dulebohn et al (US 2005/0074535) disclose a soy milk beverage comprising soy 
milk, fruit juice, a stabilizer, and optional ingredients including sucralose and other 
conventional food additives (see entire document, especially paragraph 0022). 

Glassberg et al (US 7141255) disclose a food formulation comprising 
sweetening agents (e.g. sucralose), colorings (e.g. annatto), flavorings (e.g. vanilla), 
thickening agents, and a dairy product (e.g. non fat dry milk powder), and water (see 
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entire document, especially column 2, lines 60-67 to column 4, line 3, and the 
Examples). 

Powrie et al (US 6383546) disclose a fruit base for use in fruit beverages 
comprising fruit juice, yogurt, soy milk, ice, and stabilizers, wherein the product may 
also contain flavors, low calorie sweeteners, and protein (see entire document, 
especially the abstract, column 4, lines 52-58 and column 15, lines 10-27). 

It is noted that colorings and stabilizers are conventionally used in products that 
are not consumed Immediately in order to provide stability during storage. 

It would have been obvious to a person of ordinary skill in the art, at the time the 
invention was made, to use a stabilizer and a coloring in that of Strawberry Orange 
Smash Smoothie because the use of stabilizers and colorings in the dairy beverage art 
is conventional. Applicant is using known components to obtain no more than expected 
results. 

In the absence of a showing to the contrary, the amounts claimed are seen to be 
no more than a matter of choice and well-within the skill of the art. At most the amounts 
are seen to be optimization and dependent upon personal preference. 

Attention is invited to In re Levin, 84 USPQ 232 and the cases cited therein, 

which are considered in point in the fact situation of the instant case, and wherein the 

Court stated on page 234 as follows: 

This court has taken the position that new recipes or formulas for 
cooking food which involve the addition or elimination of common 
ingredients, or for treating them in ways which differ from the former 
practice, do not amount to invention, merely because it is not disclosed 
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that, in the constantly developing art of preparing food, no one else ever 
did the particular thing upon which the applicant asserts his right to a 
patent. In all such cases, there is nothing patentable unless the applicant 
by a proper showing further establishes a coactlon or cooperative 
relationship between the selected ingredients which produces a new, 
unexpected, and useful function. In re Benjamin D. White, 17 C.C.P.A 
(Patents) 956, 39 F.2d 974, 5 USPQ 267; In re Mason et al., 33 C.C.P.A. 
(Patents) 1144, 156 F.2d 189, 70 USPQ 221. 



Pate! et al (US 681 1804), Braverman (US 6423359), jamba light, and Splenda® 
are cited as of interest. 



Any inquiry conceming this communication or earlier communications from the 
examiner should be directed to Leslie Wong whose telephone number is 571-272-141 1 
The examiner can nomially be reached on Tuesday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding tlie status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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